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ABATEMENT. 


1. Where suit is brought on an official bond against the 
principal and> his sureties,.and the principal dies, his 
death may be suggested on the record, and the suit pro- 
ceed against the other d-fendants.. The Justices, ge. 
va. Smith § Sachs cosccese.cidswwevedicvevesvavesevevsevest 502 


ACCORD AND SATISFACTION. 


1. The case of Cumber vs. Wane, (1 Strange, 425,) re- 
viewed, and its authority sustained. Molyneauz et al. 
vs, “Collier......... eat hades $opsk jtebesinestiaeds tavenevanbaeay 2 407 


2. Agreements to settle an existing debt by paying a 
part, are void for want of consideration, unless some 
advantage or benefit accrues to the creditor, or detri- 
ment to the debtor, from the agreement, other than what 
springs out of the original contract. did. 


3. Where such agreements are executory, théy do not 
avail to discharge the debt until they are executed, un- 
less it is clear that the promise and not the perform- 
ance, ig agreed to be the satisfaction.. Jdid. 


4. An agreement to accept one-third part of a debt, in 
discharge of an insolvent debt or, from the yearly pro- 
ceeds of his personal labor: Held, tobe on good con- 
sideration and valid. Jdid. 


5. An agreement to-accept one-third part of a judgment 
VOL. Xi 68 
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against three, from one who is insolvent, in the yearly 
proceeds of his labor,’ itt discharge of his liability: 
Held to be void for want of consideration, unless at the 
time of the agreement the other two defendants ¥ were 
also insolvent. did. 


‘ ADMINISTRATORS, EXECUTORS, &e. 


1 a” order of the Court of Ordinary inthe. words follow- - 
g.: “ Upon’ the application of D. 8..R. and after due’ 
a legal notice, ordered that he be and he is hereby 
appointed administrator, &c. upon his giving bond in 
the sum of $25,000, with J. E. M. as- his security,”’ is 
an absolute,-and not a conditional appointment; and 
the official bond being produced, béaring date the same 
time the order was passed, and-for the sum and with the 
surety therein required, the appointment will be deem- 
ed and-held valid for all purposes whatever. Tucker 
iy IT sass npn cegsnseraseenegsvens ahaa cneeneds eo I ae 1 


2. Courts should give a- liberal construction to Statutes 
authorizing the sale of real estate and slaves in Geor- 
gia, by executors.and administrators. And publie pol- 
icy requires that all reasonable presumptions should be 
made in support of such sale. Ibid, 





3. A. S. died in Massachusetts, testate. G. P. 8S. quali- 
fied in-that State, as executor. - Among the debts due 
the testator, was an opem account against his son, A. 
M: K. 8. a resident of Georgia: At the request of 
the executor, this account was liquidated by.note. The 
executor subsequently removed to Georgia and sued. 
upon the note. ‘The defendant. filed his bill alleging 
the foregoing facts, and charging that the executor 

_ had received a large estate in Massachusetts ; that the 








yd 














INDEX. 


debts were all paid, and a consilerable portion. distri- 
buted to the. other legatees, and’ praying that an ac- 
count might be taken, and that if anything was coming 
to him under the will of his father, that it might be 
allowed asa credit.on his note, and that the action 
thereon in the meantime be enjoined, &c. Held, that 
there was equity in the bill, and that where: suit was 
brought under the Act of 1850, by a non-resident: ex- 
ecutor, oh a cause of action accruing to the testator in 
his lifetime, -that the. defendant. was entitled to the 
same rights of defence as if the action had been insti- 
tuted under local letters —" in Georgia. Swift 
vs. Swift, CHOCULON vows veesnerse te cicretsrrsenatentaseeeene 


4. Where an estate has been irregularly administered by. 
the consent of the heirs at law, it.does not constitute 
the agents or actors such tortious executors as will pre- _ 
vent them from retaining out of the assets in their 
hands as against their co-distributees, an amount suffi- 
cient to discharge. a debt due them by their deceased 
intestate in his. lifetime. ~Jones,..adm’r. etal. vs. 
Rogers. et al........c.20 ies NRG R -0s- oosguageasnncecg. ee 


See Courts of Ordinary, 2. Equity Practice, 2. Hus- 
band. and Wife, 1. - Distribution. Evidence, 6. 
Registry, 1 ? 
ADMISSIONS. 
See Evidence, 6, 16, 17, 19, et seq. 
AFFRAY. 


1. Where two persons are indicted for an affray, they 
have one common interest in making their defence ; 
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the successful defence of one’ enures: to the benefit of 
the other. Both’ must. be onarieqed or nan 
Hawkins vs.- one Ke ede be see ct eued 2c. RE ie ‘822 


~ 


2. Words alone, will not constitute the offence of an af- 
fray ; but words accompanied by acts, such as draw- 
ing knives and attempting to use-them- in a public’ 
street of a city, the using of which is-prevented by the ~ 
bystanders, i is calculated to éxcite the terror of peace- 
able citizens and. disturb the’public tranquility, = 
will constitute an i sfftey, LTbid. - : 


3. One who side, assists and abets an affray, is s aellly as 
peace L og. . 


AGREEMENT. 


See Accord and | Satisfaction Adm’ r8, $e. 4, Ine... 
Sante, 5. 


AMENDMENT. 


1. Seire facias is amendable at the trial term, so as to 
make it ¢onform‘in the description to the bond upon- 
which it issued. Myriek vs. The State...........6....00 190 


2. A failure to aver that the defendant resides in the 
County, may be cured by.amendment. Hall vs. Mob- 
RR saisests Srrepsincpones oo eypae ape anes eS ae ‘snsaeuiinstia 318. 


8. The defendant appearing and pleading, waives the de- 

fect, and is too late, after the writ has been amended, 
tomove to strike out the amendment and dismiss the 
suit on the appeal. Zid. © 
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4. Leave to amend the bill of particulars, so.as to simpli- 
fy the. same, should be allowed on the appeal trial. 
tea og Bro. f Co. vs. CORA vninistonsvesetntos ketlasees 495 


See Entity 2 Poustied; Pleading, 10. Practice «Superior 
Court, 1. wre of Error,’ 


APPEALS. 


1. A party cannot enter an appeal in a cause pending in 
the Court of Ordinary, without the consent of his ad 
-versary, until a decision.is made by that Court; but an 
appeal entered by consent before a decision, is valid; 
and such-appeal, in cases where there is a plea in bar 
and an answer to the merits; carries up both issues. 
Brown, Guardian, ¢¢. vs. Anderson. Executor etal. 171 


See Ratlroad, Z. ; 
: ATTACHMENTS. . 


1. A Justice of the Inferior Court may issue an attach- 
ment, returnable to > ‘the Superior Court. Wanet vB. 


2. An attachment ‘may be made returnable to the next 
Term of the Superior or Inferior Court of the County, 


at the option of the party suing out the same. bid. 


See Garnishmenis. 
ATTORNEYS AT LAW. - | 


1. The Act of 1850, “to regulate the testimony of -at- 

torneys at law,” disqualifies attorneys ag witnesses 
only in the case pending to which his clientis a party, 
and in which he is engaged, and Jeaves him in_all. other 











INDEX: 


cases subject to the Common Law ‘Rule. in regard to 
privileged communications. writ v8. Perryss.s..+ 188 


2. An attorney is not a competent witness to testify for 
or against: his client, as to any matter or thing, the... 
knowledge of which he derived. from his’ client, or 
acquired during the existence of the relation of client - 
and attorney; in the suit. in which he is engaged. 
Riley vs. veuion haconbods 4 Jaied ntenSnovkstinegsnn aiacsecst .. 260 


BAIL. 


1. Where an affidavit for bail in’ the City Court of Au- 
gusta was a substantial.compliance with the provisions | 
of the Act. authorizing bail process to issue: Held, 
that. it was not necessary that it shouldbe specially 
stated that the defendant was a resident‘of the City, es- 
pecially when it was alleged on the face of the proceed- 
ings. that he was aresident of the City. Mustin vs. 
PRG in gia ain eR TR ERER RAS ies ols sven pic sian OBt 


2. Our Acts’ authorizing bail, may be said to be in deroga- 
tion of commonright... When by virtue thereof an affi-- 
davit is made, the Statute should be strictly pursued, as 
well because the defendant is deprived of his liberty - 
by the ea parte act -of another, as to guard the affiant 
against a misconception of the law. But a reasonable 
application of this principle is, (where no form is-pre- 
scribed) that a substantial ‘compliance with the terms 
of the Statute isall’that is required. . Sugar g Brother 
vs. Sackett, Davis ¢.Potter...... bedesiat vu ipeneeadrandese$e 462 


8. Where the affidavit isthat the defendants ‘‘are indebt- 
ed to the affiants” in the sum sworn to, and that they 
apprehend the loss, &c. “unless the defendants are — 
held to bail:’’ Held, to be a substantial — 
with thé Statute. - 7 bd. 8: ait 
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4, A Commissioner for Georgia in New York-duly ap- 
pointed, is empowered by our law to administer an oath 
in any case in which a Magistrate resident in this 
State may administer it.’ He has authority, therefore, 
to take an affidavit for bail. did. 


BANK BILLS. 


1. In an action against the maker of a promissory note, 
or the acceptor of a bill of exchange, or against a bank, 
upon a bank note, all payable generally on demand, 
it isnot necessary to aver and prove a demand—the 
suit itself being a sufficient demand. Dengharty us. 
Western Bayt 1 TG sccss: 9 nninteerinnsian satiate 287 


2, Nor is a demand necessary to charge the maker of a 
note or acceptor ofa bill of exchange, payable on - 
demand at a particular place, and it need not be averred 
or proven; but.in that case the defendant may plead 
readiness to pay at the place stipulated, or damages 
sustained by himself in consequence of theneglect or 
omission to make the demand ; and upon proof of his plea, 
the plaintiff shall not. recover costs and damages, and 
the defendant shall be exonerated to the extent of 
the damages which he has’sustained. Ibid. 


8. Incase, however, ofa bank note, payable on demand 
ata particular time and place: Held, that demand at 
the place is necessary to a suit against the bank, at the 
time designated or afterwards, and must be averred 
and proven. The place, hiwever; must be stated with 
distinctness and precision: A bank note payable at 
Rome is payable generally. Ibid. 





4.-The Statute of Limitations docs not apply to bank 
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bills. They are, by-consent of mankind-and course of 
business, considered as money. I pads 


 BELL.OF REVIEW. 
See Equity Practice and Pleading, 4. 
BILL OF EXCEPTIONS. 
See Prattice Supr. Court, 1, 8. 
| BILLS OF EXCHANGE. 
See Lien, 1, 2, 3. | 
3 BOND. 


1. A party is pasvented ibaa ea. 8a. issued in favor of the: 
firm of -Grenville & Battey, and gave bond payable 
to Charles E. Grenville and William H. Battey. It: 
is recited in-the bond that the ca. sa. issued-in their , 
favor, and the ea. sa. itself recites these individuals as 
composing the firm of G. & B. Held, that ‘the bond 
is valid. © Grenville-§ Battey vs. Trammeil .:........, 280 


2. It would seem that the Justices of the Inferior Court, » 
being agents and trustees of the County of which 
they are officers, for the management and control of 
the County interests, the County, funds, and more.es-° 
pecially of the poor school fund, and being as it were 
collectively a corporation with limited powers, are au- 
thorized to appoint a Clerk and Treasurer for the keep-_ 
ing and. proper-application of the poor school fund ; 
to take from him bond.and security for the proper 
performance of his duties, and to bring suit’ upon 
breaches of said bond. The Justices, gc. vs. Smith 

ML eo osnccscoussscacecesioveivesice ieiaaats i Pie 
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3. By Act-of Dee. 10th,-1843, the Inferior: Court is em- 
powered to appoint some person as Clerk and Treasur- 
er, (or by any other name) whose duty it shall be to 
receive and properly apply the poor school fund, and 
to take’ from him bond-and ‘security for the faithful 
performance of his duties. A failure on the part of 
such person, so appointed, properly to account with the 
Court, or to pay over to their agents or his successor 
in office, when directed by them, will amount toa 
breach of said bond, constituting a good cause of 
action. bid. 


4. Though the Act makes no provision for compensation 
to such officer, as a consideration for his bond, yet, 
that being a specialty, the seal imports a consideration, 


and the obligees cannot be permitted to deny it. 
Ibid. — 


See Sherif and Deputy, 1, 3: 

' -@A. SA. 

See Bond, 1. 

CASE. 

See Pleadings, 7, 8. 

CHARGE OF THE COURT. 
1A charge to the Jury a to the ~ not seaaslitiia by _ 
the evidence, is error, and charge is warranted by” 
thé evidence, where there isa conflict of | testimony— 


_ the Court léaving the finding of ‘the facts upon which’ 
the charge is based to the Jury. Byrne vs. Doughty 


VoL. xm 69 
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2. Where a request, is made to instruct the Jury as 
to an abstract. principle of law which is unexception- .. 
able in'itself: Held, to have been properly refused . 
where there was no. evidence before the Jury, upon » 
which.to. predicate such a meget McBain vs. Smith. 315 


See cried Molynenus et al. v8. Coie, 40t. ! 


See New Geb 2, 
CLERK. 


| ee Po 3; 4. Evidence, 4 


“CONFLICT oF LAWS. 
See Adn'rs, $e. 3. 
‘CONSTITUTIONAL LAW. 


}. Registry Acts, having a retrospective operation, have 
never been considered as falling within the constitution- 
al inhibition against ex post facto laws, or laws impair- 
ing the obligation of contracts: provided, they allow 
a reasonable time after their passage’to record exist-— 
ing or antecedent deeds. Tucker vs. Harris........... Se a 


2. The obligation and duty of the Judiciary in relation — 
to unconstitutional, legislation declared. . The M. ¢ 
W. it. R. v8. Davis’ Mei ititscemsancates neendrsiones 68 


4. Sovereignty, united with the domain, catablishes the 
exclusive jurisdiction. of a. State, or nation, within its 
own territory, as to crimes and to. to, rights arising there- 
in. Tohnson vs, Biley....0.ssceevaseeseres atdlivatigeinnitices 97 





5. Such penal enactments as might be wholly useless in 
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sonte of the States of the American : Union, are indis-. 
pensably necessary in others, for the protection of. 
property ‘and the welfare of ee £ bid. 


6. When the several States of. the Aingiioas Union 
ratified and-adopted the Constitution of United States, 
they did not then’surrender the unquestionable right, 
which then belonged to them, to-declare within their - 
‘respective territorial limits, what should be considered. 
therein criminal offences against their laws for the pro- 
tection of wore and property. J. om 


. Each State, therefore, has dhe’ same undeniable and 
unlimited jurisdiction over all persons and things with- 
in its territorial limits, as arly foreign nation, where - 
that jurisdiction is not surrendered or restrained by 
the Constitution ofthe United States. bid. 


8. Where a demand is made by the Executive officer of: 
one State, for a fugitive from justice, who has taken’ 
refuge in another State, under the provisions of the 
Constitution and Laws of the United States, and a”. 
copy of the indictment found, or affidavit made, as‘ pro- 
vided by the Act of 1793, shall be produced and duly 
authenticated, as required by that Act, charging the 
person so demanded with having committed a crime 
against the-laws of. the State from which he fled, the 
Executive officer of the State upon whom the"demand 
is made for the surrender ‘of such fugitive, must be 
governed by the record: produced. He has no author- 
ity to make any addition to it orto look-behind the in- 
dictment or affidavit, and. inquire whether by the laws” 
of his own State, the facts charged therein would con-~ 
stitute.a criminal; offence but it is made his imperative. 
duty, under the supreme law of the land which he has 
sworn to support, to surrender up such fugitive to the 

















authorities of the State. whose: laws have been: wlalnae rind 
Tbid.- . 


9. Where the Governor of Pennsylvania made a requi- 
sition upon the Governor of Georgia for the surrend- 
er of ‘Robert J. Williams, as a fugitive from justice, 
founded upon.an’ indictment found against him, and 
the Governor of Georgia issued a warrant for the ar- 
rest of Robert J. Williams, alias Spencer Riley,-by . 
virtue of which Riley, -a citizen of Georgia, was arrest-: 
ed: Held, in an action for false imprisonmént, brought — 
by Riley against Johnson, the agent of .the State of 
Pennsylvania, who directed the arrest under the war-.. 
rant, that the Governor of Georgia had no legal author-. 
ity ‘to insert the alias in the warrent issued by him. 
Tid. ; 


CONSTRUCTION OF STATUTES. 


1. Courts, in construcing Statutes, deeds and other writ- 


ings, "must have some respect to the substance, and 
not adhere too closely to the letter. Thus, by the 


grant..of a remainder, a reversion will pass, and ¢ | 
converso.. Moody, Adn’’ r. vs. “Threlkeld..:.++..+« weee 55 


2. Ta comiralig a Statute, great regard ought: to be paid 
to the..contemporaneous construction. by the sages of 
the -law..  Wandt ve. att beasics: asi vcagyseaeitivas: «abniis 441 

_ CONTINUANCE. 

1, The allowapos of én: Amendment +é-n' sch fa. is not of: | 
itself ground: for a continuance, nor can the defendant 
continue on the ground-alone that he desires'to plead. © 
Miyrick.o%; The Baht: 0505. veinivs ines cacsadaiiabiaed oss 190 

- CONTRACT. 


1. All oral negotiations between parties to a written con- 
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tract, which either preceded “or accompanied the exe- 
cution of the instrument, are to be regarded as merg- 
ed in, or‘extinguished by it. - And the writing is to be 
treated as the exclusive medium of ascertaining the 
agreement to which the contractors bound themselves. 

Logan et at vs. Bond..... sratastnentesvesersennantenses 


See also, Wyehe v8. Winehip, 208, and Griswold vs. 
Scott, 210.. 


pends. ona condition precedent, to be performed. by 


ouse for its poteqeclormenen: . Griswold ve, ests. wily « 


3. But as by the terms of the contract, the Sdn 
and title to the property conveyed vests immediately 
and absolutely in the vendee, and the contract is to be 
rescinded or defeated by-a condition subsequent; or by. 
some ex post facto. matter to be done. by the vendee, 


him to récoyer the price of the property so conveyed ; 
for this reason,. that it is a matter of defence, to be 
taken advantage of by the defendant. Ibid. 


4, Where, by the terms of the contract, the vendor sold 
and delivered a cotton gin to the verdee, who promis- 
edto pay eighty dollars therefor, “if on trial it 


Jacie liable to pay the amount; but it was competent 
for him ‘to plead and prove, that within a reasonable 
time after receiving the machine he gave it a fair trial, 
that it did not perform well, and that within a like 
reasonable time, he gaye the vendor notice of such 
fact and offered to rescind the contract. vd. | 








such condition subsequent or ex post facto matter, need 
not be alleged.and. proven by the vendor, to enable 





192 


2. Where # plaintiff's right to recover on na 
him, -he-must. allege and prove the performance .of.,, 


such condition precedent, or allege a sufficient legal ex-. 
210 


performs well:” “Held, that the vendee was prima — 





























546 
See Accord and Aatisfation. Hatdapes 8.. Meee, i... 
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, CORPORATIONS. 


Ne 


See Hailes 8, 9. 


COSTS... 


1. All the property of a person ‘arrested and convicted 


upon a criminal charge, or who may escape from jail 
or fromien officer, is bound for the costs of prosecution 
by statutory lien, which ‘attaches, also, upon the  pro- 
ceeds. of the’ property, when identified. “This™ lien 
overrides a title to property’ made by him upon sale: 


° for professional services after ‘his-arrest and before 


conviction. aoe v8. gga wifuncanjosbasiesoussaesee : 


cn COURTS OF ORDINARY. 


. In'this State, are not created: by Statute. ‘They are — 


Constitutional Courts. They dre also Courts of Re- 
cord. They are ‘clothed with original, general and 
exclusive jurisdiction, except by appeal, in the most 
comprehensive term, over testate and intestate estates. 
sas v8. “Harris........ got gveanaesegio ss Wedensuebe Hin. 


a By! the Act of 1816, it is von lawful- for the Courts 


of Ordinary to order ‘a sale of- realestate, on appli- 
cation of the executor: or administrator, where it is 
made fully and plainly to.appear that the same will be 
for the benefit of the heirs “and creditors: Provided, 
that notice of such application be made known i In one 
of the gazettes of the State, at least four months be- 

fore any rule absolute. shall be passed ordering such — 
sale: Held, that this Statute does not limit the juris- 
diction over estates already conferred. on the Ordi- 
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nary by the Constitution and Laws of the State, but 
simply directs the mode in which it shall be exercis- 
ed, relative to the sale of the real estate of a testator 
or ‘intestate; that the jurisdiction potentially at- 
tached at the death of the intestate, and was called 
into exercise upon the application of the ‘adminis- 
trator, he having given the requisite notice of his in- 
tention to apply for license to sell. bid. 


8. Act of the Legislature demanded, ‘declaring that 
Courts of Ordinary are Courts of general jurisdiction, 
guoad testate and intestate estates. Ibid. 

CRIMINAL LAWS. 
See Affray. Costs, 1. Indictment. New Trial, 5. 
ROSS BILL: ~~ 
See Equity Practice, 10 to 14. 
DEED. 


1. An exemplification is offered of a copy of a deed dated 


in 1820—recorded upon the affidavit of two witness- - 


es as to the handwriting of the only subscribing wit- 
ness in 1826. The Clerk who recorded it also swore, 


that the grantee produced the original to him for’ re- 
cord, and that the copy he believed a true copy of the 


original: .Held, that this exemplified copy could: not 
be admitted in evidence, there being no proof of de 
livery, nor was it admissible as an ancient deed, there 
being no proof of possession under it. Jones ¢° Wife 
v8. Morgan......0.00. oajtvnatene temeinesedineplijedinceill vendtes 


2. An instrument giving and Nata had to A. and her 
heirs forever, is a deed:and not a will. Ibid. 


547 


515 








548 INDEX. 
8. A deed’ to trastees for “the sole and séparaté usé of 


A. and-her heirs and assigns forever” gives an abso- 
lute estate to He I bid. tect 


See Regivtry, 1 . 
DEMAND: 
See Bank Bills, 1, 2, g.. 
| : DEPUTY SHERIFF. 


See Sherif. © ss 
“Riad DISTRIBUTION. 


— 


1. The rule ‘of Cosas Law, seisina fooit st stipotem, held 
not to be in force in Georgia ; and that any estate, real 
or personal, held by any.title; legal or equitable, with- 
out. actual seisin, will descend to the heirs of the ~ 
owner. Thompson ¢ Whe v8. Sandford, adm’r. ge... 238 


2. A widow haying a child living hheoomies entitled to 
property. as a-distributee, and before. aequiring posses- 
sion marries:..Held, that the case is within the Act of 
1845. the child by her first marriage is entitled to an 
equal. portion ofthat. property with her and -all her: . 
children, Matthews, Gn. vs. Bridges, eles Garry B25 


DORMANT. JUDGMENTS. 


See Judgment 2. ee 
poem teen aap: 


1. Upon the death of one who has been mr a co-defen- 
dant in-an a¢tion of ejectment,. subsequent to thecom- ~ 
mencement of- the suit, ‘the plaintiff may ‘proceed 
against the original surviving defendants, without 
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making the representatives of the deceased a party to 
the cause. tenderson vs. Hackney et al.....00000+56 282 


See Limitation of Actions, 3, 4. 
EQUITY.: 


1. Where a defendant takes possession of the property of 
a decedent's estate, as an executor de son tort, and 
fraudulently removes and’ secretes the same for a nuMe 
ber of years, and when found after diligent search, with- 
in three months prior to filing the complainant’s bill, 
admitted he had the property in his possession, and 
promised to account and pay to the plaintiff the one 
half thereof: Held, that the complainant’s demand’. 
was not’ stale, and barred by lapse of time. Croom 
90, CYNE. 2. ....ccc00.cceseposencccsetecccecesd naan verse 21 


2. Equity relieves against a mistake, as well as-against 
fraud, in a deed or contract in writing, whether it be 
concerning land-or any other thing, and there is.no 
difference in this respect between that class uf cases 
required by the Statute of Frauds to be in writing, 
and those not within the Statute ; and parol evidence~ 
is admissible to prove the mistake, though it be de- 
nied in the answer. - Wall et al. vs. Arrington....,:.... 88 


3. A Court of Equity is slow in reforming alleged mis-" 
takes in written instruments, and requires the clearest: 
and strongest evidence to establish the mistake. Ibid. 


4. In all cases of mistake, in written instruments, Courts 
of Equity will interfere, as between the obiginal par 
ties or those claiming under them in privity—such as _ 
personal representatives; heirs, devisees, &c., volunta- — 
ry grantees or judgment creditors, or yaiewe _ 
them, with notice of the facts. bid. 

vou. xr 70 . 
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5. The fact that the complainant is a purchaser, with 
warranty, does not bar his right to the relief that he 
seeks. Ibsd. 


6. W. mortgaged certain lands to P. to secure him in 
the payment of @ promissory note. The land was 
described, through mistake, by a wrong number— 
(109 for 112.) Afterwards certain creditors of W. 
obtained judgments against him, and caused the same 
to be . levied on. the land, which had been sold under the. 
mortgage and bought by the mortgagee, who took pos- 
session. “thereof, P. sold to L. and L. to A., the com- 
plainant ; the error, in the. description of the premises 
being repeated through all the mesne conveyances : 
‘Held, that Equity has authority to correct the mistake 
in. the title, and free.the land from the lien of the 


_ judgments, Ibid. 


7. As against bona: fide purchasers fora valuable consid- 
eration without notice, Equity will grant no relief. 
‘They have’an: equal equity. to the protection of the 
Court. Ibid. 


8. Courts are liberal in allowing mistakes to be correct- 
ed where. they are. clearly established, notwithstanding 
the acquiescence of the party, provided no injury has 
resulted in the meantime to the person against whom 
this relief is. sought, -or these: claiming under them. 
Fuad. 7 


9. After the wom of. forty. 9 years, ‘Bauity will refuse to 


interfere, peepee agin an impoaens pane 
Ibid. 


10. Sassen cnig-aina sash intemened, and the com-. 


plainant...bag: been. in. actual possession all the time, - 
though under an erroneous deed, and the defendant 
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has not been. prejudiced, there is no pretext to stop. 
the application for relief on the - ground of want of 
diligence. Ibid. 


11. The defendant’s ignorance is no excuse for not an- 
swering-a material allegation in the bill, -Where the. 
information is within his reach or control, it-.is-his duty. - 
to procure and disclose it in his. answer. Swift ve. 
Mee TIP ies cy ctiiende sessiveveieevegnapeunns Secipioenasil 140 


12. Generally, the answer of a defendant in Equity, can- , 
not be read to charge his co-defendant. Clayton, 
Trustee, ge. vs. Thompson......s0.ccecesscsceriny sovsseee 206 


13. The rule is otherwise, where the defendants are part- 
ners, or there is privity. between them. did. 


14. If the answer of a defendant springs out of the alle- 
gations in the bill, and its statements stand connected 
with its subject matter, although not literally and _ 
directly responsive, ‘they are to go to the Jury as evi- 
dence for the defendant, for ‘as much as they are 
worth, Laughlin, Adm’r. vs. Green, B2’r....1..++4 859 


See Equity Practice. Estoppel, 1. Injunction, 4 , 2, 8. 
Lien, 1, 2,3. Ne Hzeat,1. Partition. Partners | 
§ Partnership, 2, 3, 4. $y 


‘EQUITY PRACTICE AND PLEADING. é 


1. It iserror to proceed to a decree against a defendant ' 
in Equity, who has failed to appear and answer, unless 
an order to fake the bill, pro eonfesso, is previously ~ 
applied for and granted. Groce vs. Field, Trustee, ° 


2. A decree against an administrator, who is discharged . 


< 
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by a judgment of the Court of Ordinary, and a’ sue 
cessor appointed pending-the cause, is a ea so 
for as the estate is concerned. Ibid. 





8. It is-error-to decree against an- infant, although- 


served, without first appointing a guardian ad litem, 
and that whether he has a regular. appointed vente 
or.not. Dbid. 


4. Iti is not sufficient, in a bill_of review, to refer to 
the record of the decree sought to be reyiewed; as a 
paper of file inthe Court where the cause-is pending, 
with a request that it be made apart of the bill. “It 
must, be fully set forth in the bill or appended: as an 
exhibit. .-Zbid. 


5. An order’to enforce a decree in’ Ch: wncery, which 


transcends the decree, is void. bid. 


6. A bill filed to correct. a mistake in a written instru- 
ment_and reform the contract, should aver expressly 
that the instrument as it is, differs from the intention 
of the parties, and state particularly wherein it does 
lex. Wali e al. v8. Arrington indnavees oO | 


7. At Common Law, where a bill ‘is filed to engraft a 


parol trust upon a deed, and it does not appear upon 
its face. that the agreement.sought. to be enforced was 
verbal only, the defendant can neither demur nor 


move to dismiss the billon that account; but. if he. 


wishes to avail himself of the objection, he must bring 
it before the Court by the pleadings on his part, 
Aliter, in this State, where the cause of action is re- 
quired to be «“ plainly, fully and distinctly set forth.” 
Bogan et al. ve. Bond....:.oce.-secoscevecersssvsrscrscerdes 


8. Though the Court below do not assign reasons alto- 


88 


192 
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gether accurate for rescinding an order previously 
granted, allowing an amendment.to a bill in Equity, 
yet, if in the exercise of his discretion, the @hancel- 
lor does rescind an order, improvidently allowing an 4 
immaterial amendment, error is not committed. Gar- ‘ 
ner-et Al, U8. Keatom......s00+sse000e eee sabes eee 481 


9. If the foundation for a series of interrogatories, pro- 
posed as an-amendment after answer; be not laid in 
the bill, they cannot:be admitted as an- amendment. 
If the foundation: be thus laid, the interrogatories will 
not, after answer, be admitted as an amendment, .un- 
less for good. cause shown. Ifthe bill be not fully an- 
swered, the complainant should except, and. require 
farther answer. If the bill be fully answered; such 
an amendment, in. such a shape, would not be proper. 


Tbid. 


10. In England, as a general rule, -a cross bill. must 
be brought before publication has passed in the origin- _ 
al cause, and in this State, before the pleadings are 
made up. Jones, Adm'r. et al. vs, Rogers etal:..... 478 


11. Upon special application and cause shown; the Court 
will oatait the time for — across bill. Lid. 

12. Where the cross Dill is: brought for dleosivaiey as well 
as.relief, an allegation that the complainants had con- 
fidently relied upon aliunde proof to. sustain their 
defence to the original bill, and that the fact had only 
come to their knowledge within the last’ three days 
that they would wholly fail in the necessary testimony 
to support their answers without resorting to the con- 
sciences of the defendants, is a sufficient showing to 
-acquit the party of laches, and especially where’it 

does not appear that the complainant, in the original 

bill, has been urging the same to a hearing. ‘ Todd. 
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13. The charge, that complainant. can only obtain: 
evidence of many of the material facts upon which 
the bill rests, is sufficient, without specifying any pare 
ticular fact. did. 


14. Ac cross bill. should not fatvaguoe new ant diotiont’ 
matters not embraced in the original suit; but. where 
it seeks discovery to-enable the party to:protect him-: ~ 
self against a recovery in the original bill, -or sets up ~ 
any special matter by- way of estoppel or in:bar, it is © 
not obnoxious to this objection. - [bid. fast 


15. An inbervogatory for which no foundation isJaid in’ - 
the allegations of the bill, constitutes no part of the © 
bill which the defendant is called upon to answer, and ° 
presents no equity, Davis vs. Collier & Beers......:s. 485 


16. After the pleadings are made up and the cause set 
down for trial; the bill is not amendable, but within 
the discretion of the Court, upon special cause shown, 
and that whether it be asworn billor not. Molyneauz 
et al. v8. Collier... reticle ndooetabvalles gbiBis le. Then see 406 


17. An amendment made after issue joined, without 
cause shown, without. an order on the minutes allowing 
it, and without verification, to a sworn bill, stricken 
out upon motion as being irregular.. Jd... - 


See Ne Exeat. 
ERROR. 


1. A writ of error does not lie toa "docuina made upon. 
the trial at Common Law in fayor. of the party appeal- 
ing from the judgment rendered at that time. . Johns . 
vs. Fuller $ dames. sataahih diate ieee Miaaill «dinied aso aisiatens dala 506. 


Wri 5 





0° Bove. 














INDEX. 
ESTOPPEL. 


1, -Where a party, by deed of lease, demised a plantation, 
negroes, stock, &c. to another, for a term of years, 
and covenanted for a certuzin. yearly rent, to. be secured 
by himon the annual crops to bé made by the lessee ; 
and after one or more .of the annual sums of rent be- 
came due, sued out his distress warrant for the recove- 
ry thereof, and had the same levied on the property 
of the lessée,, consisting of the crops, stock, &e. on 
such leasehold estate, at the same time that other fi. 
fas. in the names. of other judgment creditors, were 
levied on said property, and afterwards brings his bill 
in Equity and sets up his equitable hen on said-fund, 
and dismissed the levy of the distress warrant: Held, 
that he is not estopped, by the suing out or the levy 
of said distress warrant, from thus. setting» up and 
urging his equitable lien, Davisvs. Collier § Beers... 


See Evidence, 17: rhe 
EVIDENCE. * 


1. Where P. was charged as being the principal actor 
in procuring the destruction of a will: Held, that the 
party attempting to set it up was not obliged to rely 
upon his testimony, but might prove his declarations 
as part of the. res gestw, so far as the same Consti- 
tute a part of the principal transaction, illustrate its 
character and are cotemporancous with it. Batton 
Chl hy NMR 20300 a5s89- her sotin rg raiding si pivaee 


. Where the bill of exceptions states that the. Court 
rejected evidence’ offered by the defendant, on the 
trial of an action of trespass for false imprisonment, 
of the plaintiff’s general ‘character, the crimen falsi, 
"without. ‘stating what particular facts the deferdant 
offered to give in evidence, and there being’no allega- 
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tion in defendant’s plea which would authorize its admis- 
sion: Held, that the evidence was ‘properly. rejected. 
Johnson vs. ose WSs kB TR nines Gotee Si ceiga de has 97 


3. Where there’is a deed, it will admit of no parol stipu-. - 
lation as @ part of it; and whetherthe oral term adds * 
to, varies or deducts from the written contract; ‘it is 
inadmissible to introduce it upon parol evidence, un- 
less the foundation is first-laid for it by alleging fraud, 
accident or mistake. ~ Logan et.al. vs. Bonds........4.. 192. 


See also, Wyche vs. Waele. sdsdies Hinde’ - 208 


4. The certificate of a- Clerk of the Inferior Court, in 
relation to any. matter or thing pertaining to his office, 
should be under his hand and seal of office, if there 
be one ; if not, then under his private ‘seal, to make - 
the same‘competent evidence under the Act of 1830. 
Thompson, Adm’r. vs. . Drithelt peadbeheni nants ea heninnte . 258 


5. It is-mot competent to prove the contents of a will 
by parol. bid. 


6. The admissions of an administrator, made beforé he — 
was appointed such, are-not admissible to prejudice or 
affect the rights and interests of the heirs and creditors 
of the estate represented by him. Ibid. , 


7. The answers to cross-interrogatories, though not offer- 
ed by the party that had them executed, may be read 
by the adverse party .for the purpose of laying the 
foundation for impéaching the witness thus examined. 
I bid. J : 3 


8. When the foundation eet been laid for impeaching. 
a witness, on the ground of having made contradictor 
statements, by inquiring as to the time, place ‘he. a 












INDEX. 557 


quired by the rule; the ‘witness called to prove the * 
statements, will not be confined to any particular time ~ 
The rule which requires titite and place to be stated, is 
intended for the benefit of the witness sought to be 
impeached, so as to refresh his recollection, or r explain 
the matter, if hecan.. Dbid. 


9. Upon the trial of a prosecution for retailing liquor — 
withont. a license from the Inferior Court, the testi- 
mony of the Clerk ofthat Court ‘is admissible'to prove ° 
that no license had been granted to ‘the defendant. 
Elkins vs. The State......... Shy ARO tye pscvecseccteaas OO 

10. Where the evidence shows that a defendant (who has 
been arrested on a bail process issuing against him and 
another) admitted to the arresting officer, and in the 
hearing of another, that the account was’ dorrect— 
which account however, was not before him at the time,“ 
but the amount stated ‘to him; and this, and the other © 
circumstances attending the arrest, were submitted 
to the Jury: Held, that there was some testimony that 
might be relied on as evidenee, that the admission re~ _ 
lated to the ‘account . which~-was the subject of. the; 
suit ; and that this question was properly submitted — 
to the Jury by the Court. Sugar ¢ Brother vs.. Sack- 
cit, Battie’ Fe PORCH. 60. Fs css sye ds eves ky Ae osu «462 


~ 


11. A witness speaking of a contract which he heard 
between the parties, says: “It was my understanding, - 
and I believe it was that of all the parties. interested, 
that if there should be any balance against any of the 
parties shipping, it should be promptly. paid after.re- 
ceiving the: account:” Held, that the evidence was 
admissible. Fielder, Brother ¢ Cs. vs. Cottier vee 495 


12, A transcript from merchant's hebhis ale out and 
produced im Court, under notice, in camepeaee with 
von. xi 71 
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the 49th ‘Common Law. Rule.of Practice, and in- 
spected by the party giving the notice, should be allow- 
ed to go to the Sury as evidence in the cause, Ibid. 


13. A witness is not allowed. to prove a aabiniie 8 ac- 
count, from merely having seen and. examined the. 
original entries. Day g¢ Co. vs. Crauwford........:.. y+ 508 


14. Tegal testimony may be objected to, at-any time, 
though taken by commission. df bid. 


15. If a fitness swears wilfully false upon any ¢ one ma- 
terial | point, the Jury are ‘at liberty to disregard his 
testimony altogether, unless corroborated by circum- 
stances or-other unimpeachable evidence. bid. 


16, The. admission of a party, whilst. in, possession ‘of . 
property, against his title, is good sgaingt him. Jones 
$ Wee vs. Marae 2 basi Paeabibvagy: danente cnthenades roe) t 


17. Such admissions are not conclusive, but. may be ex- 
plained: and avoided, unless the other party. has acted 
upon them, - and been induced by them to alter his con- 
dition. . Ldid. : 


18. Before secondary evidence of a paper can be admit- 
ted, the party proposing it, must in good faith, and 
in a reasonable degree have exhausted, all the sources 
of information and. means of discovery accessible to 
him, in efforts to account for the original. Malgpecica. 
et = v8. tacagi on svt Meudabng ts stage sind cd pico dciates die hi ove 406 


19. Confidential ‘overtures of pacication, : or any other 
- offers or propositions for a compromise, expressly 
stated to be without prejudice, or miade under the faith 
of a pending treaty, and into which the party is led-by 
the confidence of a compromise taking place, are not 
admissible in evidence. J dtd. 
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20. Without this, admissions of a debt due, even tacitly 
made, are good evidence, unless. accompanied by a 
caution that the offer to pay is confidential. J bid. 

21. Insolvency is a personal condition, and whether ” 

a party is insolvent, isa conclusion to be drawn from 


facts proven, and cannot be proved by general reputa- 
tion. Ibid. 


22. One of three Sdefendants seeks to enforce an agree- 
ment between hinivelf'and the plaintiff, by which he is. 
to be'released upon the payment of one third the judg- 
ment. Upon the trial, the existence of such an agree- 
ment being in issue: Fela, that the solvency of the 
other defendants is a fact which the Jury may con- 
sider, as going to disprove the making of the poe 
ment. J bid. 


23. In such a case, a receipt of a payment madeupon 
the judgment by the others, anterior to the date of 
this agreement, may be given in evidence, to show what 
was due on the judgment, and thereby what was the 
amount of the one-third agreed to be paid.  Ldzd, 


See Attorney at Law, 1, 2. Equity, 12,13. Inter- 
rogatories. Justice's Courts, 1. Witnesses. 


EXECUTION. 


1. If personal property, levied on by the Sheriff, is left 
with the defendant, or.euffered to return into his pos- 
session, and there to remain undisposed of, is it a 
satisfaction in law of the judgment, to the value of _ 
the property ? Query? Marshall vs. Monge... 185 


2. Where the fi fa. is for more than three times the value oe 
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of the property levied on, it need not wait for a sale.of 
the goods seized, but may proceed forthwith to re-levy 
for the residue. I bid. 
See Judgment, 2. Mortgages. Sheriff eit Deputy. - 
_ pxncutors. : 
See Administrators, Bisetin, $e. 
~~ BXECUTORS DE SON TOR. 
ae Mpiahtasteni te. fhis> > or: 
"FOREIGN EXECUTORS. 
See Administrators, fe. 3, ne 
| . FRAUD. 
See ibis — | Pinata: 3. | 
FUGITIVES FROM JUSTICE. 


See Constitutional Law, 8, 9. 


GAMING. 
See Indictment, 2 tod. 
“> GARNISHMENT. - ~ 


"1, As between attaching creditors, the attachment first 
‘Tevied, or the summons of garnishment first served, shall 
be first satisfied. Willis ¢- Co. ve. Parsons g Co,......_ 385 


BS 

















INDEX. 561 


2. As between attaching .creditors and_ ordinary judg- 
ments, the-date.of the -respective eae Soter- ) 
mines. the lien, ‘, J did.” 


3. Where several -suits ware jnabibeted: by different eredi- 
tors against the same. defendants, pending which-one ° 
of the creditors sued out a summons of garnishment, 
according to the provisions of the Act of 1822; by 
which a considerable sum of money was raised and. paid 
into Court, and judgments having been obtained :in 
all the suits at the same term of the Court : _ Hela, 
that the money raised by the garnishment should be 
paid oVer toall the judgments, pro rata. Ibid, 


GUARDIAN AND WARD. 


See Equity Pleading and Practice, 3. Husband and 
Wife, 2 tod. Infants, 6. 


HEIR. 
See Distribution, 1. 
HUSBAND. AND WIFE. 


% de pe to ¢, a creditor, a life policy, stipulating 
that should he. die ‘without discharging C’s demand, 
C was to hold the same as collateral security to pay 
his debt, and then to turn over the Dalance to L’s 
widow—L died, leaving the whole of C’s debt unpaid : 
Held, that the widow, and not the administrator of 
L, (there being no creditors) was entitled to the resi- 
due of the fund, after satisfying C’s claim. Gren- 
ville, arnaee tase vs. Crawford........ oosieeeang oeveengone 855 


2. To recover against ; ‘the husband who has married a 
minor, upon ‘a contract of his wife, dum sola, for neces- 
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saries, the wife must be joined'in the action, and upon 
his death before judgment, it.will not abate, but survive 
against her. .Wicholson ¢ Wife v8. Me Whorter ¢° 
WOR a 6p. csnyocs tanned cc anncongprecsasesbsiateessss veges 467 

8. Upon the marriage of an adult with a ward under 
age, the rights and powers of the guardian cease, both — 
as respects her person and her estate ; and‘ the hus- 
band acquires the sanie rights, and ‘incurs the same 
reponsibilities, which he acquires and _— in ‘case 
his wife is of-age. bid. 

4. If the husband be ‘also'an’ infant; does the power of 
the guardian ' over the wife's estate cease ? Query? 


5. Where suit is instituted against a husband and wife, 
the wifé being a minor, she must appear by guardian ’ 
in all cases where she has a-separate éstate, or when, 
on any other account, her defence may be distinct 
from that of her husband. Tid. 


See Marriage Contract, 1. Trusts $ Trustees, 2. 
INDICTMENT. 


3 1. Where a Statute contains provisions and exceptions in 
bes distinct clauses, it is not necessary to state in the indict- 
ment, that the. defendant does not come within the 
exceptions, nor to negative the provisoes. On the. - 
contrary, if the éxceptions are stated in the enacting j 
clause, it will be necessary to-negative them, in order 
that the description of the crime may, in all respects, 
correspond with the Statute. Zlkins vs.’The State... 435 


2. Playing and betting with cards for money, &e. at any 
one of the games designated in the 11th section of the — 
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10th division of the Penal Code, will constitute an en- 
tire offence; and for every stich game unconnected 


with the others, an indictment will lie; yet when-all- 


are perpetrated by the same person at the same time, 
they constitute but one offence, for which but one 
count. is sufficient, and but one penalty can be inflicted. 
Wingard § Ham vs. The State.......+ 4+. reteset 


3. The objects specified for requiring particularity in set- 
ting out an offence in an “indictment. did. 


4. An indictment which: charges the crime’ to have béen 





396 


committed on a particular day and county is sufficiently ’ 


certain as to time and place. I bid. 


5. The proof of guilt is not confined to the day men- 


tioned in the indictment.. It may extend to any— 


period, previous to the ‘finding of the bill, and within 
the statutory limit for proseeuting the offence. Ibid. 


INFANTS. 


1. Generally an infant cannot appear. by attorney, but. 


must appear by a guardian ad litem, appointed for that 
purpose by the Court; and the appointment of a guar- 
dian ad litem is a power incident to-alt Courts. Wieh- 
olson §-Wife. vs. Welborn § Me Whorter........s0++4 


2. If an infant appear iby attorney, it is error in fact, 
‘and a judgment entered against him on such appear- 
ance will be revoked on writ. of error, coram nobis. 


Ibid. 


3. A rule or order for the admission of a guardian, 
ad litem, must usually be applied for by the minor, before 
pleading, and a copy. of the order appointing him 

ought to be annexed to the plea, or recited in it.. But 
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if the minor has appeared by attorney, upon ascertain- - 
ing at any time that the defendant is a minor, the 

t plaintiff may move to strike out the appearance by at- 
torney, and for the appointment of a guardian ad Litem ; 
andif the defendant fails within a time limited by 
the Court to name a guardian, the plaintiff will be at 
liberty to name one, and he will be thereupon appoint- 
ed. And similar proceedings may be had where aie 
minor has failed to appear at. all. Ibid: 


4. When, in a suit against a minor for necessaries furnish- 
ed, it turns out'in proof that the . minor has been fur- 
nished with money sufficient to supply her with necessa- 
ries, the presumption of law is, that she has been fully 
supplied from that fand, and the burden. rests upon 
the plaintiff to negative that presumption ; and to the 
extent and no farther, that he can show that she has 
not been supplied, will he be entitled to RpeOTST, and 
no farther. Ibid. 


5. If it is.made to appear that at or about the time that 
the plaintiffs sold to a minor their bill of goods, she 
has been fully supplied by purchases from other stores, 
they will not be entitled to recover. If the minor has 
been supplied from any quarter, they . cannot recover: 
Aliter, if the supply is not full. In that case,» the 
plaintiffs may recover for additional necessaries.. Jbid, 


6. If the credit is given to the guardian and not to the 
minor, the latter ‘is not-liable. This is: a question of 
fact for the Jury. An express contract-with the guar-.. 
dian’need not be shown: did. k By 


7. Where the plaintiff sues for necessaries furnished for 
a given year, it is not indispensable, in order te show 
that the minor was not furnished for that year, that the. 
plaintiff ‘show specifically what articles were in fact 

furnished. Zbid:. | od 
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8. Minor heirs:.cannot be prejudiced by an agreement 
made between those that are of age, that-the estate of. 
the ancestor may be managed and distributed without 
an administration, Whatever has-been. done benefi- 
cial to the infants will be sanctioned, not otherwise. 
Jones, Adm’r,. et al. va. Rogers et dl. ciccrcesescceegeeses 478 


INFERIOR COURT. 
See Bond, 2, 3. i | 
; INHERITANCE. 
Ben Baeble <> | 
INJUNCTIONS. 


1, As a general rule, on the coming in of the answer — 
denying all the equity of the bill, an injunction will 
be dissolved. Swift vs. Swift, Hxecutor......:........140 


2. The continuance or dissolution of an injunction, de- 
pends upon the sound discretion of the Court, accord- 
ing to the nature and circumstances of the case. 


Wed, : 


8. If the answer is not full and satisfactory as fo any. 
one of the grounds of equity set up in the bill, or is 
deficient in frankness, candor or. precision, or is illuse-. 
ry, the injunction will be continued until the hearing. — 
Ibid. ) . 


INSOLVENT DEBTORS. 


1. The “Honest Debtors” Act prescribes no form, in 





vou. xmr 72. 
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which the schedule of the ‘insolvent shall be benidered. 
The Mayor, $e. v8. Dickerson.» bie ae taiietece oo iS atte 


2. If the aciaitale fairly apprizes ‘the exsitivors of the - 
nature of the effects, so as*to enable them to hunt 
them up, it would seem to be sufficient. Ibid. 


8. It is not, necessary that’ it should state that it was 
filed under the ca sa. issued at, the instance of the 
plaintiff. Ibid. hee 


See Evidence, 21,22. Witness, 1 


INTEREST. : 


/ 


See Trusts and Trustecs, 3. 


INTERROGATORIES. 
1. Where a set of interrogatories ‘had been excepted to, 
on.the ground that the witness had not fully answered 
the cross-questions, and which exceptions were sustained 





802 


by the Court: Held, that it ‘was competent for the’ 


Court, in the exercise of its discretion, to allow the 
party to withdraw the interrogatories. and commission, 
for the purpose of having them re-executed. Davis 
v8. - Moody’ § Wi Geass stots mi das TE RS Wie seck of: 


2. As a matter of’ practice in such cases, the Court« 
ought to require that a “certified copy of: the inter- 
rogatories and answers be filed in the Clerk’s office, 
before the original are withdrawn. Ibid. 

IRREGULARITIES. 


See Pleading, 2to 6. Practice Superior Court, 3, 4. 


# 
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JUDGMENTS... 


1. Judgments of the Ordinary, like those of all other 


Courts having jurisdiction over the person and subject. 


matter, may be impeached -and reversed, if erroneous 


or irregular, by appeal or by direct proceeding institu-, 


ted in the Court for that purpose. — Still, rights acquir- 


ed under such judgments before they are displaced, will 


2. Where seven years have elapsed since the. rendition of 
a judgment, without a return from the proper officer, it 
is dormant, notwithstanding the pendency of litigation 
in the meantime between the plaintiff and one of the 


defendants, the other, claiming the benefit of the bar, 


being no party to the proceedings, and the same being 
prejudicial to his interest. Mays vs. Compton.......... 


8. A transaction between two parties in a judicial pro-. 


ceeding, will not bind a third person who is neither in 
fact nor in consideration of law, party or privy. Ibid. 


See Accord and Satisfaction. Garnishment, 2, 3. 
Jurisdiction. Mortgage, 2, 3, 4.. Wills, 6, 7.. 


JURISDICTION. 


1. Nothing is to be. presumed in favor of jurisdiction ; 
but if jurisdiction is shown, everything will be intended 
in favor of the judgments of Courts; and they must 
be taken to have judged: rightly, unless the contrary 
appears. Tucker v8. Harris... cscccccsscccsaseseeeeee oe 


2. The line. of demarcation between Courts of general 
and limited jurisdiction .is. not accurately defined. 
Ibid. 


8. The jurisdiction of the Superior Courts of Georgia is 
named: Lbid. 


4. The jurisdiction of a Court being establish, it may 
be shown to have been improvidently exercised,-and in © 
® manner not warranted by the evidence ; ‘still its de- 
cision is conclusive until reversed; and even thena 
bona fide purchaser under a sale ordered by the inact 
will be — Lhid. . 


5. Greater inilulyonie hast live béen‘bhown te Titestoe 
Courts, and the presumption has been rather in favor 
of their jurisdiction than against it, ~ Ibid. 


See Amendment, 3. Bail, 1. Courts of Ordinary, 1, 2, 
3. Railroads, 8, 4. os 


JUSTICES’ COURTS. 

1. A party.cannot prove his claim ina Justice’ ’s Court by 

his ewn oath.in any sum over thirty dollars. Blake. 

vs. Freeman g Roberts.......ceccvseereeerereees findrswiseses 215 

LAPSE OF TIME. ae 
See Lquity, 1, 9, 10. 
LARCENY. 

See Trover, 1. 
LIEN.’ 
1. It was agreed between H. and D. ‘that if H. would 
- give D. a letter of credit or authorize D. to draw upon 


H. for the sum of $5000, that D. would invest’ the pro- 
ceeds in cotton and ship the same to H. (who was a 
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factor and commission. merchant -in ‘Savannahi,). and 
that H. should have-the control of the cotton and dis- 
pose of the same to meet the bill. Upon this agree- 
ment D.drew. a bill ipon H. for $5000, which H. ao- 
cepted. The Bank of Augusta discounted it, and the 
proceeds placed on its books te the credit of D. Two 
days afterwards: D. died suddenly, and at his death the. 
money raised on the bill stood to his credit in the 
bank. In a contest between the acceptor H. and the 
creditors of D. Held, that at Law, the money raised on 
the bill became unconditionally the property of D. and 
at his death passed to his administrator, to be paid out 
according to the Statute. <Holt vs. The Bank of Au- © 
GJUSEA...0000. sivainn Gesigd'vy>ellbhyhnoas abd cde SOG Siecsatsie’ veeseee B41 


2. That in Equity, there was no lien upon the money in 
favor of H. Ibid. 


3. If D. had lived and invested the fund in cotton ac- 
cording to his agreement, whether there would. not 
have attached upon the cotton a lien-in Equity in favor 
of H. good against D; and all claiming under him, as 
volunteers or with notice. Ibid. 


See Cosis, 1.. Estoppel, 1. Mortgage, 2 to T. 
LIMIEATION OF ACTIONS. 


1. A suit renewed or re-commenced by the. repregenta- 
tive of a deceased plaintiff, is brought by the same 
plaintiff, in contemplation of the Act.of 1847. So also 
where it is instituted by suecesSive trustees, where the - 
cause of action and cestui gue trust are the same. 
Moody, adm’r, Fe. v8. Threlheeld........cccccssccsceeeeeee 


2. The Statute does not apply to bank bills.. Dougherty 
v8. Bank of Rome west phaedesihaquiesaceveeteesiodnn taGRt an 
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8. A. brought ejectment against B. as tenant, before the. 
Statute bar attached. -C.. as. landlord,. was made. a 
party. On the trial A. dismissed his action, not being | - 
able°to prove possession in B. . Within six- months, A. 
recommenced his action against D. as tenant; C. was. 
made a party again, and pleadedthe Statute of. Limi- 
tations: Held, that C. was a party to .both- actions ; 
that the latter was'a renewal of the former, and-that .. 
the plaintiff was gretnotel under . the Ket of 1847. - 
Cox vs. Berrycet alice... nade oltpohants deioaRe « ie. dea semnalt 306 


8. Held also, that the Act of-1847, affecting th this leit 
only, does not impair the obligation of contracts nor di- 
vest any vested rights of C. Ibid. _- 


4. A party admitted that he held property for-ten years ; 
that it. belonged to the plaintiffs, and he was willing to - 
give it up when they wanted it : Held, that this is not 
such a possession. in the plaintiffs as will give them a 
statutory - title against a deed to the property in favor 
of the declarant. Jones and Wife-vs. eset askidocn 515 


See ELquity, 1, 9, 10. 

MARRIAGE ‘CONTRACT. 

1. Where by the express terms of a deed of marriage 
settlement, it was declared that the husband should 
have the use and-benefit of the slaves mentioned there- 
in, for and during his natural life, without account : 
Heid, that the husband took: a life estate in-the slaves: .: 
Lowe; adm’r, gc. vs. Morris and another. PAT. a8: i 165 

MISTAKE, 


See Equity, 4.to 10. Equity Practice and Pleading, 6. 
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MORTGAGES. ~~ > 


1. Where a mortgage of personal property is foreclosed 
inthe summary manner pointed out by the Judiciary 
Act of 1799, on application to-one’of the Judges of the - 
Superior: Court, or to one of the Justices of the’ 
Inferior Court, such mortgage: must be foreclosed in 
the County in which the mortgagor resided at the time 
of the execution-of the mortgage, if. resident of this 
State, as required by the Act. of 1839. Brown vs. 
Heer 8 AL. oo. 5.5 Seve se cRebecbs shade tet wNsets ae weiae 285 


2. Ifa mortgage be not recorded in the time prescribed 
by law, a judgment against the mortgagor, obtained 
before foreclosure, in the absence of notice to. the judg- 
ment creditor; gains a priority of lien upon the land 
constituting the mortgaged premises; and the -purchas- 
er of the property sold: under such~judgment, gets the 
interést’ which is‘sold, to the extent of the lien, and is 
subrogated to the rights: of the creditor to that- extent, 
although such purchaser may have -had notice of the 
unrecorded on — adm’ r, vs. Burkhal- 


8. Though at the Sheriff’s sale notice be given of such 
mortgage by one of the mortgagees, and proclamation 
be made by the Sheriff, that he sells the land- subject , 

to the mortgage, such notice and -proclamation cannot 
divest the creditor’s lien,-and the interest of the credi+ 
tor being ‘an estate in the premises to. the extent of 
such lien, the purchaser gets such estate, and:pro tanto 
is entitled to the property. | Ibid. 


4, If the rights of the purchaser in such a case be affect- 
ed by notice of the unrecorded mortgage, it ean be on- 
ly to so much of the mortgaged premises as exeeeds in 
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value the amount. of the, elgment: under ati it is 
sold.” “Ibid. 


5. This tie ‘esdaliddaieed with. that laid down: by ae ; 
Courtin. Weall vs. Kerre-¢ Hope, (4 Ga. 161,) which’ 
declares that a junior mortgage with notice gains:ne’. 
preference ; because inthe latter case;- the lien is cre-’ 
ated by the coniract of ‘a party whose conscience is 
affected with notice; in the former, the rights of. the 
creditor.not being affected by notine, the lien fees ate 
tached act virtue. of law... Ddid. . *, 


6. Where-an instrument sieeliinas to be a mortgage in 
all reapects, except. that it lacks the mortgagor’ 8. sig- 
nature; is placed upon the record-book in the Olerk’s. 
office, by that officer, and that signature is not put. 
upon. the record. until’ more than three months have 
elapsed. from. the date of the instrument: Held, that. 
constructive noticeof the complete mortgage cannot be 
deduced from such arecord, and that such registry is 
notice of the tenor-and effect of the instrument record- 
ed only. ag it appears upon: the record. af bid. 


7. A signtione is one of the essential requisites of every 
good deed, and when -the signature of the. mortgagor 
has not been placed upon the.record-book until three 
months have:passed from the date of the instrument’s 
execution: Held, that the mortgage has-not been duly 
ramped.’ in the time ponediied = the Statute. J. bid. 


See serif. and Deputy, 1,2, 3. 
_NE } EXEAT. 


1. The vd of 1830, passed: for the protection of remain- 
dermen and reversioners in personal property should 
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be strictly construed, and its provisions fully complied 
with. - The allegations inthe bill should conform.sub-. 
stantially, if not literally, to the requisitions of the 
Statute, and the oath of the complainant be positive as 

to the truth of the charges in ,the bill. . Wallace vs. 
DaMGtthissrerag «seis ocigins senmengenndedstintshnenn debi Gibiide 41 


NEW TRIALS. 


1. Where the evidence is conflicting upon the main ques- 
tion in controversy between the parties, a new trial will 
not be granted. Rogar and‘another. vs. Burnes...,.... 34 


2. It is not error for the Court to omit to charge the Ju-: 
ry upon a particular point, when not wee to do so 
at the trial. J bid. , 


3. Where, by an agreement of the parties, a case is 7pwa 
mitted tothe Court for its judgment and-decision, upon 
the facts as well as’ upon the law, this Court will in- 
dulge the same presumption in regard -to the facts 
upona motion for a new trial as-if cause had: been sub- 
mitted toa Jury, and will not disturb. the judgment 
when there is any evidence.in the record to sustain it, 
or when there is a conflict of evidence; but ifthere is - 
no evidence’in the record to support the judgment, a © 
new trial will be granted. Wiley, Parish ¢ Co. vs. 

C. $ G. H. aise Pave M iss ocbdeotecettete coded pecese vase . 228 


4. The verdict must be manifestly ond 2 palpably contrary. 
to the evidence, ‘so clearly so, as to strike the mind at 
the first blush, to-authorize the Court to set aside the 
finding of the Jury and grant a new trial. McMillan 


5. Where the evidence would justify the Jury in finding 
von, xit. 73, 
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the defendant guilty of either murder or voluntary 
manslaughter, and. the verdict is for the minor offence, 
it will not be disturbed on the ground that it is:contra- 
ry to the testimony. Carr vs. The State........ evn cviese’ 


6. A new trial will not be granted upon the ground that’ 


the verdict was coritrary to evidence, when there is any 
evidence to support the finding. Laughlin, adm’r. 
U8. GeCN, CLCCULOL.....cecceeceescecccseaecceed os Sita ita Sg 
Warner -vs. Robertson. :..:....: Dis ib aadesiies sats idan CON Wie 


7. In this State, the Court decides the law, and the Jury 
are the exclusive judges of the facts. Warner vs. 


Robertson..:..: PIs Ohi, Hits Lodi SAT ELS ens Vaigh ctwete iatkiddesige 


8. When the fact of the due and proper record of a mort- 
gage is submitted to the Jury, and turns upon the ques- 





828 


859 


870 


370 


tion ‘whether or not such signature was-placed upon the - 


record in-the proper time, and the certificate of the 
Clerk :(who wasone-of the mortgagees,-and interested 


in securing its priority of lien,) that such mortgagé was - 


recorded, goes to the Jury as prima facie evidence; and 


where, nevertheless, one unimpeached and disinterest- . 


ed witness-swears that the signature of: the mortgagor. 
was not in-the record-book until, the proper.time had 
elapsed, and another deposes that. he had been: told by 
the Clerk himself.that such was the fact, and the Jury, 
notwithstanding, in effect find that the instrument was 
duly recorded: Held, that the verdict i is so strongly 
and conclusively against the weight of the-evidence as 
to show such improper bias or gross .misapprehension 


on the part-of the Jury, as “to shock both the under-. - 


standing and moral sense,” and on this account a new 
trial should be granted. ahephers, adm’ mi vs. .Burk- 


SOSH H SHEETS EEH HEHEHE THEE HEHEHE SESE E SHEET OSES H EES 
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9. It is a sound and well settled rule that a new trial will 
not be granted on the ground of newly discovered evi- ' 
dence, if the only object of the testimony be to impeach 
the character or credit of ¢ a witness. Levining vs. 
The State.,....,.c80te WLS. PEA... si csnasieces «. 518 


10. Where one has been eae of a crime on false tes- 
timony, and witnesses have been subsequently discov- 
ered who can prove , that testimony false, -it'is better 
that redress should be sought in Executive clemency, 
than.that. the Court ‘by granting a new-trial, should 
violate a general rule essential to the pure and certain 
adinataiah: of justice. Lbed. 


11. Ina widinn for ‘a new trial, the testimony to be -re- 
lied on-must be ascertained and fixed with precision, 
by being -filed under the revision and approval of the 
Court, or by agreement of counsel, and the entering of . 
such agreement or approval on the minutes, and refer- 
ence in the shape of a memorandum made by: counsel 
for the motion, appended to the rule nis? and entered 
with it on the mmutes, to a record and-set of interrog- > 
atories of filein the. Court, unaccompanied with the . 
sanction of the Court’s approval or the-opposite coun- ~ 
sel’s consent, isnot a compliance with the 6Ist Com-. 
mon Law Rule. Bliss vs; Steventeriies.. ies stints «3500 AOS 


12. It-seems that ina motion for a new trial, reference: : 
to a record fixed and certain in its character, and‘of © 
file in the Court where such motion is made, or-to-stieh: . 
parts of it as it is intended to use as‘evidence on the 
argument for the motion, is sufficient’: Provided, that >. 
such reference-be made ‘‘ under the. révision and ap- 
proval of the Court,”’ or by agreement of counsel, and. - 
such approval or-agreement be entered onthe minutes. 

Tbid.; - be nia rps 



































See Bail, 8. | 
PAROL EVIDENCE. 4, mer 

See Evidence, 3. | 7 

| PARTITION. - 


1. The Act of 1837, provides ‘that in all cases of joint-~ 
tenancy, tenancy in common-or in ceparcenary, when 
it shall be made appear to ‘the Court that the value of . 
the lands will be depreciated by a division; in such. - 
case asale shall be ordered: Held; that an allegation 

S in a bill praying a sale, that the land “is only valua-.. 

a ble as ‘a cotton:plantation, and that to partition the- 

e same -into three parts would ‘greatly-diminish _ its val- 

ue,” is sufficient, if-true, to eens: a sale.” Royston 


2. Pattition by sale where there is anything peculiar-in' _ 
the property to-make it necessary and. proper between- 
the-parties, is‘amatter of tight by the law of this-State,. 
not only without but against the consent of One. OF 
more of the: joimt’owners., Jbid. ..°-> | 


3. Oridinssily, pavtiGon is a proceeding at Law; but this . 
is where the-parties are Pasapacel remediable at Liaw; 
not earaiaie ed red - et 


4. In sides as'in ‘es application for . re eatablishs: 
ment of lost papers and mortgage: foreclosures,.wher- 
ever there is-~anything peculiar, the necessity for dis- | 
covery, for instance, the removal of obstructions against 

complete justice; o any other peculiar ground for~’ 
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equitable vacated Chancery pecuananae? attaches. 
Ibid. 


PARTNERS AND PARTNERSHIP. — 


1. Ifa partner borrow money on his own security only, 
it does not--beeome a. partnership debt,’ although. ap-. 
plied. to partnership: purposes. The. presumption in 
‘such case is, that it isa partof the capital stock contri- 
buted by the. individual partner, Logan et -al. vs. 
Bomidiiaisus sce ses seis baiissasnin rag apne tos int vires ce Zhiie WOR 


2; At Law, in England, no action can be maintained by - 
the surviving partner on a note given by his co-partner 
to the firm. . The contract is available one in Equity. 
Siler, ae e. U8. ANTES. ......0000 ars pieanatanape iain , 366 


3. Underthe 58d.s section-of the Judiciary Act of - 1799, 
conferring: Equity powers. upon the-Superior: Courts, 
and thé amendatory Act of 1820, which allows parties 
in all cases, to institute their action upon the Common 
Law side.of the Court; where they conceive that’ they 
can establish their'¢laim without resorting to the: con- 

“ seiencé of the defendant, a suit at Law may. be brought 
‘by the survivor to -recover the note’ given by, his co- 
pee ee BBG 5 oe Pe as ~ 


4. By ohifcing: the forum he Sean not voliewe himself. of 
the burden-iposed-in Equity, of showing that after 
the partnership concerns are wound up, the amount of 
the-note given the firm is actually due and owing; upon - 
a properadjustment of the accounts and dealings be- » 
tween the firm and the deceased>member. J bid. 


5. Partners consent and agree among themselves. that 
certain wharf lots belonging tothe partnership:shall be 
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rented out annually, and that each: partner shall be en- 
titled to his proportion of the rent, to be regulated by 
the amount of ‘his interest in the _ property, and shall 
collect thessame-from the lessee and seftle'with him 
therefor: Heli, that it.is competent for partners to . 
enter into such an.agreement, and that .it is binding’ 
inter,se. Also, that a party-renting witha knowledge 
of such agreement, contracts. with each. partner to pay’ 

to him his proportion‘ of the'rent, and that each may. . 
sue.in‘his own name therefor: Held, also, in-a suit»by 
one partner to ‘recover his proportion of the rent, anoth= = 
er partner is a competent. witness for the plaintiff -to 
proye the contract. _ Achenguld, adm’ , v8. ees 451 


retin PLEADING. agi 


1. Where Shere are ‘thee counts in a a» doelaration, one- ak: 
which is in the nature ‘of a count for malicious prosecu- 
tion, though concluding i in trespass for false imprison- ; 
ment, and the other.being- counts ‘for trespass, (there ~. tr 
being no demurrer for misjoinder :) Held, that.a:gene-_~ 
ral demurrer. to.the whole. declaratien,-on the ground, 

_ that-the. plaintiff. had easenible his action, was bad. - 
Johngon. vss Riley. woiseidsisalsi geht tee nagdioe Skene nit Reorveaen cet 


> 


Pod 


2. A: disfinetion between a mere e-ignagulanity ery a com-; 
plete.defect-in- the procéedings is this: The former may 
be waived by. the: adverse party, ut not--the lattere _ 
Beall, ex'tr, vs Atal. Keseninas a capri nition ned 


4 


3. The, Act of 1840, wiphuiising the: didendnns to waive 
process, contemplates an qctzal. and not an~amplied + — 
waiver, by appearance and pleading.- bid. - 


4, Service may be: inferred from-appearance- and plead- = 
ing, but it cannot render process-operative, whichis: so 
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utterly: vitiated, with or without appearance, with -or~ 
without the consent ef the defendant, as to-be declared» 


by the Act-of 1799, “null.and void.” Téd. 


5. An order-of the-Court.to establish acopy: “declaration 
only, . we not extend to process and service. # bed. » 


‘ 


6. Defects i in judicial siesapilinan, which vacate the judg- 
ment, cannot be cured so as to relate back and.render 


valid: an‘exeeution.issuing thereon -before the omission 


is eaESate ibid. vp tgs 


ae 


T. When an injury. o> ®, person is” > effected iy a-regular — 


process of a Court of competent jurisdiction, case is the 
remedy ; and trespass-is not sustainable, although the 
process may have been madinigasly seer ht Riley v8. 
Tohnsons.....00: sixghhc Mii haasans cove eee — pi terites he 


8. If the process is-¢rregular,. then-the ‘remedy against 
the Magistrate, issuing it 1s trespass. But the remedy 


against the person who procures, upon-insufficient: ii- 
formation, a process to issue to search the house of. 


another; is case... And in anaction for.causing the war- 
rant to issue, it-is necessary that the plaintiff: show the 
want of probable cause, and it is competent for the de- 
fendant to prove any-fact or circumstance, which will 
show the existence: of probable. cause, ahd which rebut 
the estes of malice. ~ Ibid. ) 


9. By. the 34: section “of the Act. of. 1847, ito simplify 


and curtail pleadings. at law,” a. form is preseribed to 
recover money on-a note, bill, bond, receipt. or written 


promise of any. description :” Held, that where: an in- 


260 


dividual affixes. his signature. on. the. back of a. note, — 
with a design*of becoming liable in some mode: there- . 


on, either as an original joint promisor or guarantor, 
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or im-any- other capacity, that it is a-torittenpromisé of: 
some-description, and that-consequently. the cause of » 
action comes under the Statute... ste aia V8.: High: B11 


10, Ifthe sibiidegpui mee the deren yoentiiteeds:it a 
amendable, and.may be made-te:conform to it. Buena 
thing else‘necessary toa recov a — be — af 
proof . Thad: ee . 


as Phe * . Sos 
sow, - e i AL 


11. To tithe sir tahigiit the viele sicianitti ¥ Seahins: a 
of Frauds, declaring parol leases void, it ismecessary-to ~: 
plead it, unless the pleadings of the plaintiff show that 
his case-is. not.withia ar eeeblionek -to that: Statute. 
ap tanta nee oe oni. dies CA deuce vodainerpieass MDE 

See Reid Bitle,4 @, 2 Cinta; 2, 354. 2 liek ne . 
2,3. ae ape Court; 1, a a ean 


“ROME Scks "POSSESSION. 


ae 
=a eer: le 


Sc Lito of tins we — 

ite POOR scHOOL FUND. ren 

See Bond, 2,3," Ie ite I nies 
PRACHIOE (SUPRROR couRrs): 


1. Where a y defendant fails to appear. ‘and answer at Com- | 
men ‘Law, he will not be permitted at the first term on: 
the appeal, ‘under the rule allowing ‘him to, amreitd, ‘to 
file an ‘dnswer dé novo, as matter of right.’ He ‘muy. 
open'the ¢ default and pléad to the merits; as'provided by - 
the 87th ‘Comition” om} Bule ha enpcceid ' iceman 
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2. Where a plaintiff institutes different suits upon sepa- 
rate and distinct notes or demands against the same 
defendant, and which may be joined in the same ac- 
tion, and such defendant or his counsel will make it ap- 
pear that the defence to all the notes or demands is the 
same, or that there is no defence at all, then the 
plaintiff may be compelled to consolidate them into one 
action for the purpose of saving costs; but when 
nothing was shown in regard to the defence to the dif- 
ferent actions, the motion to consolidate was refused. 
Logan § Atkinson vs. The Mechanic's Bank.........+. 261 


8. Applications to set aside irregularities in judicial pro- 
ceedings, should be made as early as possible, or as it 
is commonly called, in the first instance; andif the par- 
ty overlook it and take subsequent steps in the cause, 
he cannot afterwards revert back and object to it. 
Beall, cate, 00; Tis segs etait bai . 217 


4, But if the defect totally invalidate. the proceedings, 
the defendant may at any time apply to set them aside, 
even though he be in execution. Ibid. 


7 


5. In a trial of a cause on the appeal, the plaintiff hay- 
ing closed, defendant proposed to read to the Jury 
a plea of plene administravit preter, uponthe state- 
ment: of counsel in the cause, that he had written out 
the plea six months prior thereto; that he had filed the 
same plea in other cases wherein the same party was 
defendant, and in which counsel engaged in the pres- 
ent cause for the plaintiff, was interested, and had an- 
nounced in hearing of said plaintiff's counsel, that the 
defendant would rely upon the same plea in all cases 
where she was sued as administratrix; that the plea 
had been in his desk from the beginning of the term, 
and that he considered the plea as filed, and his an- 
nouncement as notice to plaintiff’s counsel: Held, that 

vot. xitt 74 
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the plea was not regularly filed, and that the de- 
fendant could not then file it. McDougald, adm’z, vs. 


See Amendment. Continuance. Equity Practice. In- 
terrogatories, 1, 2. 


PRACTICE, (SUPREME COURT.) 


1. A writ of error will be dismissed if a copy is not serv- 
ed, with an entry made thereof, within the time requir- 
ed by the 21st Rule of this Court. Hightower et al. 


2. And the party failing to endorse the entry of service 
before the writ is transmitted to this Court by the 
Clerk below, will not be permitted to supply the defect 
by original and aliunde proof. Ibid. 


3. The Act of 1851-2, is a legislative adoption of the 
21st Rule of this Court as Jaw, as well as of the con- 
struction placed upon it in the case of Turner vs. Col- 
kins, (8 Geo. Rep. 252.) Ibid. 


4. Under the Act of 1850, the Clerk of the Superior 
Court has until the session of the Supreme Courf to 
certify and send up the transcript of the record. The 
Georgia R. R. and Banking Co. vs. Shorter et al...... 


5. The bill of exceptions must be authenticated by the 
certificate of the Clerk, as the original filed in his of- 
fice. Ibid. 


6. Whether or not the bill of exceptions states with suffi- 
cient certainty the errors complained of, is a question 
to be decided upon hearing the merits, and not upon 
motion to dismiss, where it will be necessary for the 








“ere 


er 
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Court to look into the merits to decide the motion. 
Garner et al. V8. Keaton...ccccccccccccccccccecccccccecvcces 


7. Where it is alleged that the Court committed error in 
permitting a defendant in Equity to file exhibits (not 
previously filed) to an answer, and neither the bill of 
exceptions nor the record. specify or identify the ex- 
hibits referred to, so that the reviewing Court may con- 
sider and decide upon the propriety of their admission, 
the judgment of the Uourt below must be affirmed. 


I bid. 


8. Documentary evidence referred to in the bill of excep- 
tions and attached as exhibits thereto, (which are off- 
~ cially endorsed by the presiding Judge,) need not be 
incorporated therein. Fielder, Bro. g¢ Co. ve. Col- 


lier CRSP a Dee eH SHEP OR REHHOH SH EEEE HERES id See ee esse eesesereesseseese 


9. Under the Act of 1851-2, giving a summary remedy 
against defaulting Clerks who fail to certify and send 
up papers to the Supreme Court as required by law: 
Held, that to entitle a party to a rule ni ei. os 
therein provided, application must be made to one of 
the Judges in vacation before, or to the Court in Term 
time, at which the case was returnable; and that if the 
Court to which the papers were properly returnable, 
be suffered to'elapse, and no proceedings are had against 
the officer, no motion will be entertained thereafter for 
that purpose. Hampton vs. Hampton.........:+sssseeee 


10. When it appears by a liberal construction of the ac- 
knowledgment of service and waiver of further service 
on the papers, that it was the intention of the parties 
to dispense with service of the citation, the writ of er- 
ror will not be dismissed. Bliss vs. Stevens............ 


11. The true construction of the Act of 1851, is that it 


. Paria pi . 
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requires the writ of error, original citation and notice, 
to be filed and served, and the bill of exceptions to be 
filed only. J bid. 


See Writ.of Error, 1. 
PRINCIPAL AND AGENT. 


1. Ifa principal recognize or adopt a transaction made 
by his factor, he assumes all its obligations, both to 
third persons and to the factor; and to bind the prinei- 
pal, it is not necessary that he confirm it directly or 
positively, but the confirmation may arise by implica- 
tion, from the acts or proceedings of the principal in 
pais. Byrne vs. Doughty § Beall.......cscesececececeees 


2. If a consignee advance upon cotton consigned to him, 
to the owner or to a third person upon his account, 
without a special request, and the owner recognize the 
act by treating the transaction as his own, or by receiv- 
ing the benefits of it, he is bound to refund the ad- 
vance to the consignee. bid. 


3. The acts and conduct of the principal relative to the 
transactions of his agent are construed liberally -in fa- 
vor of the agent. bid. 


4, Where a factor had drawn upon his house for the 
amount of the advance, and the draft was delivered to 
the drawee: Held, that in the eye of the law, it was 
an advance and a ratification of the transaction, before 
the money was in fact paid on the draft, and would 
bind the principal to refund. J id. 


5. A special power to an agent must be strictly. pursued. 
Moody, adm’r, vs. Threlkeld.....c.ccscoseceseseeseeeeeceees 


6. If A. signs his name to a paper and delivers it to B. to 


46 
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be filled up by him, for tiiat purpose A. constitutes B. 
his general agent, quoad the filling up the note; and 
A. will be bound as to a bona fide holder, though B. 
should not act in accordance with the private under- 
standing between A. and himself. Ibid. 


7. A factor is bound to obey the instructions of his prin- 
cipal as to. the sale of produce; and if he disregard his 
orders, and-injury accrues, the loss will fall upon him. 


Day § Co. 00. Craefer. .....0 sss sinrictesorsseecconevsespae 508 
PROCESS. 
See Pleading, 4 to 6. 
PROMISSORY NOTES. 


1. It is essential to the validity of a promissory note, that 
it should be certain as to the person to whom, as well as 
by whom, it is made payable ; and parol proof is inad- 
missible to supply this defect. Moody, adm'r, vs. 
Deel 6 sissvtcgciervie ccslivetesetsidiah Beh eee we 55 


2. A note payable to bearer only, is a valid note. Ibid. 


3. A note issued with a blank for the payee’s name, may 
be filled up by any Sona fide holder, with his own name 
as payee, and it is a good promissery note as to him, 
from its date. Ibid. 


4. A note payable to the administrator of a particular 
estate, is a good promissory note. Id certum est quod 


certum reddi potest. Ibid. 


See Bank Bills. Principal and Agent, 6. 
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PURCHASERS. 


See Hquity, 4,7, 9. Jurisdiction, 4. Mortgage, 2 to 5. 
Registry, 1. 


RAILROADS. 


1. So much of the Act of 1847, prescribing the liability 
of R. R. Companies, as is unrepealed by the Act of 
1850, is not unconstitutional. The M.¢ W. R. R. 
I ian sank gnecevertecivenpspeunsesens gouiernes 


2. The words, “or other property,” in the Act of 1847, 
includes slaves. bid. 


3. The arbitrators to be appointed under the Act of 1847, 
to assess and award damages against R. R. Companies 
for injuries done to property, are a Court with limited 
jurisdiction, and the record of the proceeding under 
the Act, must.show all that the Act requires to give 
jurisdiction ; and if it does not, the proceeding is co- 
ram non judice and void. did. : 


4, It should show that the proceedings took place at the 
depot of the Company, in that Magistrate’s District 
on the line of the road, in the direction the train was 
moving when the injury occurred, nearest to the point 
where the injury did occur; that the Magistrate who 
appoints the arbitrator, was a Magistrate of that dis- 
trict, and that the agent of the Company did not at- 
tend at the depot in that district to hear complaint, as 

. directed by the Statute. dzd. 


5. When the agent fails so to attend, and arbitrators are 


then appointed and proceed 'to make an award, it is not 
necessary that the Company should have notice of their 


procecdings. did. 
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6. So much of the Act of 1847, as relates to proceedings 
by suit on the award against the Company, is repealed 
by the Act of 1850. did. 


7. The Act of 1850, gives to the Company on the appeal 
all the rights in defence, which in like cases belong to 
a citizen on the trial of an appeal. bid. 


8. The Act of 1847, which provides that railroads shall 
be liable for injuries done to property, in running their 
cars and locomotives, is only declaratory of the Com- 
mon Law Rule of liability in such cases. They are 
bound to ordinary care and diligence, and liable for 
gross neglect. In such cases the plaintiff cannot re- 
cover if the injury complained of is with his consent, or 
caused by his negligence. If both plaintiff and defend- 
ant are in default, the plaintiff cannot recover unless 
the injury is intentional on the part of the defendant, 
or unless it is impossible for him, with ordinary care: 
and diligence, to avoid the consequences of defendant’s 
neglect. Individuals are in like manner liable to cor- 
porations for injuries done to their property by the 
negligent use of their own. bid. 


9. Certain propositions stated in relation to railroad char- 
ters, and the amenability of corporations to legislation. 
Ibid. 


‘REGISTRY. 


1. A purchaser at administrator’s sale, who has his deed 
first recorded, will gain the same preference over an 
unrecorded deed as if he had bought of the intestate in 
his lifetime. Tucker vs. Harrts.......cccccccececeeeeceees 1 


See Constitutional Law, 1. Mortgage, 2 toT. 
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REMAINDERMEN. 
See Ne Ereat, 1. 
RENT. 
See Estoppel, 1. 
RETAILING. 


See Evidence, 9. Indictment, 1. 
SATISFACTION. 

See Execution, 1, 2. 

SCI. FA. 
See Amendment, 1. Continuance, 1. 

SEAL. 

See Writ of Error, 1. 

SERVICE. 
See Pleading, 4 to 6. 

SHERIFF AND DEPUTY. 


1. Sureties to a bond given by a deputy to his principal, 
may plead anything which their principal could plead 
in denial of his liability on the bond; and their liabili- 
ty is commensurate with his. Wallace et al. vs. Holly. 389 


2. It is not a trespass fora Sheriff to levy a mortgage f. 
fa. upon the mortgaged property named in the process, 
in the possession of a third person, and held by him 
adversely to the mortgagor; in such a case he has no 
discretion, but must levy at all events. Ibid. 


3. In a suit by the principal Sheriff, on a bond for indem- 
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nity, given him by his deputy, the sureties pleaded. that 
the property named in the mortgage fi.. fa.. was in the 
possession of a third person, and held by him adversely 
to the mortgagor, and belonged to such third person ; 
and also that the mortgage lien on the property. had 
been superseded by general judgments against the 


mortgagor, in consequence of a failure to. record the © 


mortgage in time: Held, that the deputy .was liable 
for not levying, and for his default the sureties were 
liable on his bond; the principal Sheriff having paid 
the amount of the fi. fa. on a rule against him. Ibid. 


SHERIFF’S SALE., 


. Where several fi. fas. and a distress warrant had been 


levied on various property of a defendant, consisting of 


cotton, corn, household and kitchen furniture, horses, 
cattle, &c. by the Sheriff, and before the-day of* sale 
appointed by law, and before the same had been adver- 
tised according to law, the creditors came together and 
entered into an agreement in writing, together with the 
defendant, by which it was stipulated that the proper- 
ty should be sold by the Sheriff at public outcry on a 
day within the time prescribed by law, and without the 
advertisement of the same according to-law, except. as 
to the live-stock, and that the Sheriff retain the pro- 
ceeds until the termination of the. litigation between 
the creditors; and the Sheriff by virtue of such agree- 
ment proceeded to sell the said property at the planta- 
tion of the defendant, without any order of Court, ad- 
vertising the same for ten days only: Held, that such 
a sale was not, as a whole, in the eye of the law, a 
Sheriff’s sale, and that officer in making it, was not the 
ministerial officer of the Court, but the agent or trus- 
tee of the parties; that the Court had no right to treat 
the fund so raised, and in the hands of the Sheriff, as 
proceeds of tht defendant’s property, raised by Sheriff's 
von. xut 75 
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sale, except the portion of it that was the avails of the 
horses, hogs and cattle; and that the whole, by the or- 
der of the Court, on the usual money rule, could not 
be distributed among the judgment creditors of the de- 
fendant. Davis ve. Collier & Beers............c006 -seeee + 485 


2. Held, also, that where the Sheriff’s return does not 
separate the fund raised by the sale of the live-stock 
from the proceeds of the other property, and though 
the law allows this species of property to be sold at the 
residence of the defendant upon ten days notice, and 
the sale by the Sheriff as'to this live-stock was in due 
form of law, yet no order of distribution could be grant- 
ed as to it, until the two funds were separated by an 
amended return. Ibid. 


8. Under the term “horses,” mules are included; and 
sheep under the term “‘cattle.” did. 


STATUTE OF LIMITATIONS. 
See Limitation of Actions. | 
STATUTES. 
See Construction of Statutes. 


SUPERIOR COURTS: 


See Jurisdiction, 8. 
a SURETIES. 
See Sheriff and Deputy, 1, 3. 
TRESPASS. 


1. Whore. warrant issues for the arrest of W. and R. is 
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arrested under it, although R. and W. may be the 
same person, all who are concerned in the arrest are 
trespassers. Johnson v8. Riley........sseeereee 9 <dthe tien 97 


2. To constitute a justification in sucha case,.the defend- 
ant must plead the warrant and other proceedings on 
which it is founded, and allege that W. and R. are in 
fact the same person, and that R. is as well known by 
the name of W. asof R.; or that R. at the time of the 
commission of the offence fot which he is arrested, re- 
presented his name to be W. bid. 


See Pleading, 2,7, 8. Sheriff and Deputy, 2. 
TROVER. 


1. In this State, the action of trover is a substitute for 
the old action of detinue, the object of which is to re- 
cover the possession of the specific chattel sued for; 
and where’ such action was instituted for the recovery 
of the possession of a negro slave by the owner, proved 
to have been stolen from him in the State of Alabama: 
Held, that the action was maintainable without. first 
prosecuting the thief to conviction or acquittal, more 
especially when the offence was committed in a foreign 
jurisdiction. McBain ve. Smith......csccccccccseveessceens 315 


TRUSTS AND TRUSTEES. 


1. According to the provisions of the 12th section of 
the Act of 1764, a trustee,in this State is entitled to 
compensation for the time and extraordinary trouble 
and pains necessarily bestowed in the management of 
the trust estate. Lowe, Adm’r, §c. .vs. Morris et al... 165 


2. Where a ma ried woman had the fee simple title to 
certain slaves, and her husband only a life estate there- 
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in, and her trustee, at her request, paid off the debts 
of her husband, for the protection of the trust proper- 
ty: Held, ona bill filed by husband and wife against 
the trustee of the wife for an account of the trust 
property, it was competent for the trustee to show, in 
discharge of his liability, the extent to which he had 
paid the husband's debts, out of the trust funds. 
Ibid. 


3. Thomas W. Napier died in 183-, testate, bequeath- 
ing the whole of his estate to certain legatees, to the 
exclusion of complainant, his son. Just before his 
death, having repented of this act, and being anxious 
to make provision out of his large estate for his son, 
and being unable then to alter his will, left it as his dy- 
ing injunction, that out of his residuary estate, a rea- 
sonable portion should be set apart, and secured for the 
benefit of complainant. Subsequently, the residuary 
legatees raised. by deed, $15,000, and vested it ina 
trustee, to apply $5,000, and no more, to the payment 
of the debts of the cestuz que trust, and the residue of 
the $15,000, was to be managed for the benefit of the 
complainant: Held, Ist. That the cestui que trust was 
entitled to the balance of the $5,000, after all the debts 
were paid, and that the same did not revert to the do- 
nors.. 2d. That whether or not the donors were im- 
posed upon by the cestui que trust, in fixing upon 
$5,000 as the sum necessary for the payment of the 
debts, is wholly immaterial, inasmuch as they were not 
prejudiced by the fraud. And 3dly, That the balance 
of the 5,000, in the hands of the trustee, bears interest 
from the time the debts were all paid, as it should have 
been made productive of interest from that period. 
Wapee? 06. NAP ser 6. 5..0i is ce cede ssenenscedeeceedadeusee severe 


USURY. 


1. Theparty whose affidavit is used as evidence, as provid- 
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ed for in the first and second sections of the Act of 
1842; to make discovery of usury at Law, may be put 
upon the stand, and examined ore tenus, by the other 
party ; and it is immaterial by whom the written affi- 
davit is used on the trial. Wrizht vs. Lawson......... 459 


WAIVER. 


See Amemendment, 8. Pleading, 2 to6. Practice Su- 
pertor Court, 3, 4. 


WILDE, HON. R. H. 
Tribalte of Respect 050... ....sscecssmcsveccsapaviiepedsetinavs 1 
WILLS. 


1. The 20th section Stat. 29th Chas. II. ch. 3, forbid- 
ding any evidence toset up anuncupative will, after six 
months after the time the will was made, unless it was 
reduced to writing within six days from the making of 
such will, isnot repealed by the Act of 1805, allowing 
an appeal from the Court of Ordinary. Newnan vs. 
COMME CP SE. Soi. ii6ds check vive seinietbints bons + Wee. 38 


2. Where a testator, during his last illness, is unduly in- 
duced by fear, favor or affection, or any other cause, 
unduly exercised, in such a manner as to take away his 
free voluntary mind and capacity, to destroy his last 
will and testament duly executed by him, a copy of the 
same, upon due proof thereof, will be established. Bat- 
ee eer err rr erry sere 63 


3. A will is proven in common form, when the executor 
presents it before the Ordinary, and in the absence of, 
and without citing the parties interested, produces wit- 
nesses to prove the same. It seems that it may be pro- 
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ven by the oath of the executor alone. Quere? Brown, 
guardian, vs. Anderson, ea’r, et al...... edhewdlemeseeeih ‘ 


4. To prove a will in solemn form, it is necessary that all 
parties interested in the estate of the decedent be cited 
to “‘ witness proceedings ;’’ that the will be produced ; 
that the witnesses be examined, and that all parties in 
interest have the privilege of cross-examination. A 
probate in solemn form is conclusive, unless procured 
by fraud and collusion, and may be made at the in- 
stance of the executor or of the parties in interest. 
Ibid. 


5. A willis proven before two Justices of the Inferior 
Court, upon the written oaths of the subscribing wit- 
nesses in vacation, without notice to parties in interest ; 
and at the next regular term of the Court of Ordinary 
is upon these affidavits passed to record. Notice was 
given to the legatees, of the application at the regular 
term of the Court to pass. the will to record, but the 
witnesses were not produced and sworn: Held, that 
the will was not proven in solemn form. Ibid. 


6. A judgment against the executor, setting aside a will, 
on a rule to prove it in solemn form, (the will having 
been previously proven in common form and recorded, 
and the executor qualified,) is binding upon the lega- 
tees, although not parties on the record, unless obtain- 
ed by fraud and collusion on the part of the executor. 


Ibid. 


7. If pending that litigation, the legatees who are infants, 
have a guardian ad litem appointed, who does not de- 
cline the trust and is present in Court, although not 
made a party on the record, the judgment will be on 
that account, binding on them. Ibid. 
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8. Where a testator by his will, made the following de- 
vise and bequest: “I bequeath and will unto my dear 
wife, after the payment of all my just debts, all my es- 
tate, both real and personal, consisting in part as fol- 
lows, (describing the property,) all which lands and ne- 
gro slaves, I do will unto my dear wife, during her na- 
tural life, and at her death to dispose of the same in 
any manner she may think proper. And I further will 
and bequeath unto my said wife, my entire stock of ev- 
ery description and kind whatsoever, together with all 
my household and kitchen furniture, and farming tools 
and implements, and all other species of property, 
rights and credits, which may not!be herein enumerat- 
ed, Ido most willingly, and of my own free will, be- 
queath unto my dear wife, by her to be used and dis- 
posed of as she may think proper, to and for her own 
use and benefit forever. I do farther will that my in- 
tentions specified in this my last will and testament, 
be carried out and not prevented by any want of any 
technical form:” Held, that taking the whole will to- 
gether, it was the intention of the testator to give an 
absolute estate in the property to his wife, restraining ~ 
her power of alienation as to the land and negroes du- 
ring her lifetime, and at her death to dispose of the 
same as she might think proper. Hollingshed, adm’r, 
06. MIMO 0 0.000 sdb tee cdicns debdaetbecssseccvessasneben 277 


See Evidence, 1, 5. 
WITNESS. 


1. A party is an incompetent witness to increase a fund — 
out of which he is to receive a dividend; especially 
where the witness is a creditor of a bankrupt who has 
already been discharged from arrest under a copois at 
the instance of the witness, and where consequently, 

his only hope of getting his demand paid, was by fix- 
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ing a fraud upon the debtor by hisown testimony. The 
Mayor, gee. v8. Dickersom.......cscccsescesccscsssesscseceees 802 


2. W. E. C. shipped 57 bales of cotton to F. B. & Co. 
Liverpool, and received as an advance thereon, $1453. 
81. The net proceeds of the cotton was $1066.48. 
In an action to recover the balance of $387.33: Held, 
that the book-keeper and sales clerk were competent 
witnesses to testify from the entries and memoranda 
made by them respectively, as to the amount of sales, 
expenses, &c. and that it was not necessary to go 
behind the books and examine the weigher, wharfinger, 
broker and other employees who transacted the busi- 
ness. Fielder, Bro. g Co. v8. Collier.......ceccecesereees 495 


8. A surety on appeal after judgment, is called upon to 
prove the non-existence of an agreement between the 
plaintiff in execution and his co-defendant, who is also 
the principal in the debt, by which the principal was to 
be released upon the payment of one-third of the judg- 
ment: Held, competent; being called to testify against 
his interest. Molyneaus et al. vs. Collier.........++s00 407 


See Evidence, 7, 8, 15. 
ow WRIT OF ERROR. . 


1. A writ of error without a seal, may be amended by 
attaching a seal thereto. Lowe vs. Morris..........000 147 


See Error. Practice Superior Court, 1, 2, 3. 




















